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APPELLEE’S BRIEF. 


Statement of the Jurisdictional Facts. 


Appellee adopts the Statement of Jurisdictional Facts 
set forth in Appellants’ Opening Brief. ( Appellants’ Op. 
ibm op. ! atid 2.) 


Statement of the Case. 


This being an appeal based on the sole ground that 
there was no evidence adduced at trial to support the 
findings of the trial judge, libelant-appellee feels com- 
pelled to set forth his own statement of the case, rather 
than adopt that of appellants, because appellants im- 
properly omitted in their statement to set forth the evi- 
dence introduced at trial by libelant-appellee in support 
of his cause of action. 


The pleadings (including the pre-trial conference 


order) may be summarized as follows: 
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Libelant-appellee is a fisherman, and prior to Jan- 
uary 18, 1960, he was hired as a member of the crew 
of respondents’ vessel, the “U. S. LIBERATOR?” for 
the tuna fishing season ending on or about June 30, 
1960, with wages in the form of a share of the catch. 
[Tr. 4.] While in the service of said vessel libelant 
became ill and as the result of said illness was forced 
to leave said vessel on or about January 18, 1960. [Tr. 
5.| Libelant was thereafter found to be unfit tor 
further sea duty, and in need of, and he did receive, 
medical care and cure up to the time of the filing of 
the libel. [Tr.5.] Libelant sought maintenance at the 
rate of $8.00 per day for each day of cure (not in- 
cluding days spent in the hospital), and a full share 
of the proceeds of the catch of said vessel for the 
balance of his employment tenure. [Tr. 5.] 


Appellants admitted ownership of the vessel, but de- 
nied that libelant fell ill while in the service of the 
vessel. Appellants claimed that libelant was discharged 
for cause on January 18, 1960. It was stipulated that 
the contractual period of libelant’s employment was for 
the 1960 tuna fishing season beginning on January 1, 
1960 and ending on or about June 30, 1960. [Tr. 9.] 
It was further agreed that libelant was entitled to $8.00 
for each day of maintenance due him. [Tr. 9.] 


At trial it was stipulated that if libelant was entitled 
to wages, the amount thus due him was $3,831.78. 


[ Tr. 66. | 


All of libelant’s allegations were found to be true by 
the trial court. It was found that libelant was entitled 
to 180 days of maintenance, or $1,440.00, and $3,831.78 
as his share of the catch of said vessel, plus interest. 
The court also found that libelant was not discharged for 
cause by respondents. 


a 


At trial, libelant introduced evidence to the following 
enrect : 


Respondent Dragich called libelant one Sunday morn- 
ing in September 1959, and asked libelant to join the 
crew of the “U. S. LIBERATOR”, in response to which 
libelant quit his position as a member of crew of the 
SPER NYS FR “and jomed the crew of the “U. 5. 
Pipi FOR (tr. 35, 103.| “Libelant, having just 
completed almost two years of fishing aboard the 
“WESTERN STAR,” entered the service of respond- 
ents’ vessel thinking himself fit for duty. [Tr. 56.] In- 
deed, respondent Dragich also thought libelant fit for 
ditty atthat ture: In tact, Mr. Dragich testitied that he 
thought he hired an able-bodied, healthy seaman when 
he hired libelant, and he based his belief on what he 
knew about libelant in the past and what he had ob- 
cervedwommum! up to thar timer lr, 105.) It is "sig- 
nificant to note that Mr. Dragich knew libelant for 
about five years prior to hiring him. [Tr. 103.] 


Mine iimietetiow sy hSTSRN STAR’ aiter almost 
two years [Tr. 34| of doing a crew member’s work of 
all kinds aboard her. [Tr. 35-36.]| During that time 
he never had to stop working while the other members 
of the crew worked. [Tr. 36.] 


Libelant joined the crew of the “U. S. LIBERATOR” 
in September, 1959, and was rehired for the 1960 tuna 
fishing season ending on or about June 30, 1960. [Tr. 
9. | 

mipclam Siimsmcipeabedrd tie Wes, LIBERATOR’ 
lasted from September to October, 1959. [Tr. 37, 74- 
75.| On that first voyage libelant worked “piling cork” 
ives 7e72e7 oo |) =. , wich is one of the hardest 
sections of the net to work.” [Tr. 28.] Libelant worked 
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on “the corks’ throughout the first trip. [Tr. 72.] 
His work assignment was not changed during the first 
voyage. [Tr. 85.] At the end of the first trip libelant 
participated in the work of unloading the catch by 
working down in the hatches of the ship loading fish 
into buckets. He also carried buckets of fish. This 
was work that the entire crew participated in. {[Tr. 
38-39, 79-80.| At all times throughout the first trip 
libelant felt all right and did his work. | Tr. 333)|iie 
one complained to libelant about his work during the 
first trip or during the unloading job at the end of 
ne nirse tayo, | Pe oe, Ses] 


Libelant remained a member of the crew of reuse 
5S. LIBERATOR” and sailed aboard her again (Ssec- 
ond voyage) in October, 1959. [Tr. 39, 80.] As the 
second trip began libelant continued doing the same 
work he had done on the first trip 2.e., “working the 
corks.” [Tr. 80.] Approximately one-third of the way 
through the second trip, when the “U. S. LIBERA- 
TOR” was fishing in 100° heat somewhere off the 
shore of Acapulco, Mexico, libelant was overcome with 
what a member of the crew called “heat prostration” 
[Tr. 81] and he fainted two or three times on suc- 
cessive days. [Tr. 40, 42, 44, 81.] He lost his color 
[Tr. 81-82] and “was just glassy.” [Tr. 81-82.] His 
physical movements slowed down considerably. [Tr. 
82.| He had trouble getting around to such a degree 
that it was very noticeable. [Tr. 83.] That marked 
change and slowdown took place after libelant suffered 
the aforementioned period of “heat prostration.” [Tr. 
83.| Members of the crew complained that “this heat 
was too much for him, that he was too ill.” [Tr. 86.] 
Libelant then heard murmuring and complaining that 
he was unable to do his work. [Tr. 52.] 
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At that time libelant was removed from “the corks” 
and was placed on the lead line “. . . which was an 
easier job than the corks. He could not even handle 
the lead line, and was put on the hook, which was the 
simplest job on the boat, and this was even an effort 
rom init. « | ir. 87.) Labelami telt weak and dizzy 
subsequent to his fainting spells. [Tr. 50.] 


Vemitiem U. S LIBERATOR’ returned to San 
Pedro and unloaded at the end of the second trip, the 
Siaipper of the “U. S. LIBERATOR” told libelant, on 
January 18, 1960, “I can not have you on the boat 
because you are sick. You better go see a doctor.” 


iio len S5.] 


When respondent Dragich told libelant that “You are 
cie@eyon cant be om the boat, you go see a doctor” 
[Tr. 55], libelant went to see a marine doctor at the 
United States Public Health Service, at San Pedro, Cali- 
femmemMetrcinatter Geicrred to as US .P.H.S.”), on 
January 18, 1960 [Tr. 60] with the hope of obtaining a 
fit for duty slip, because he still wanted to go fishing and 
hoped to convince respondent Joe Dragich that he was 
healthy enough to continue as a member of the “U. 5S. 
LIBERATOR” ’s crew. [Tr. 62.] When libelant saw 
the marine doctor he asked for a general examination 
Witt@mmceiine his reason. |r. 6!; Libelant’s Ex, |, 
entry dated 1-18-60.| Libelant did not tell the doctor 
about the events of the second trip set forth above 
Pe weibeiant sx. | indicate thar Us. PHS Sbirst 
learned of libelant’s fainting episodes from respondents, 
and only after libelant was examined and given a fit 
for duty slip on January 18, 1960.] When libelant was 
examined at U.S.P.H.S. on January 18, 1960, he “‘told 
tiem nothing,” {tr 93, 57°] Upon receiving his fit 
for duty card, libelant went to respondent Dragich and 


a 


showed it to him, saying that “I am okay, I want to 
go fishing.” [Tr. 57.] Respondent Dragich replied, 
“Nikola, you are a sick man, you better go see doctor. 
You cannot fish, you area sick man.” [Tr. 58.] 


Four days later, libelant returned to U.5.P.H.5. in 
San Pedro for re-examination, this time with the his- 
tory of his fainting and slowdown on the second trip 
revealed to the U.S.P.HiS. [Tr. 58; LibelanvUs=is aaa 
entries on January 22, 1960. | 


As early as February 27, 1958, in the course of a 
general physical check-up of libelant by a marine doc- 
tor at U.S.P.H.S., libelant was noted (unknown to him 
[Tr. 56]) to have a peculiar stare, stolid expressionless 
face with mouth open, and speech a little thick. [ Libe- 
lant’s Ex. 1, entry dated 2-27-58.| A similar notation 
(again unknown to libelant [Tr. 56-57|) was made at 
that facility on November 24, 1958 and again on Jan- 
uary 22, 1960, at which time libelant was declared unfit 
for duty. | Libelant’s Ex. 1, entry dated Feb. 22) 19a0m 
Libelant’s unfit for duty status was extended on Febru- 
ary 11, 1960, and he was declared permanently unfit for 
duty on April 28, 1960. [Libelant’s Ex. 1, entries 
dated Peb. 11, 1960 and April 28, 1960.) mea 
result of the examinations of libelant at U.S.P.HiS: 
commencing on January 22, 1960, he was found to 
have been (unknown to him [Tr. 56-57]) suffering 
from generalized arteriosclerosis with Parkinsonism sec- 
ondary thereto, with diastasis, and libelant was hospital- 
ized trom February 29, 1960, through April 2aieee 
He was treated as an outpatient from January 22, 
1960 through February 28, 1960, and from April 3, 
1960, through September 30, 1960. On September 30, 
1960, libelant was declared by U.S.P.H.S. to have 
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reached his maximum possible cure. The total number 
of said outpatient days was 180. 


Fishermen, like the libelant here, are employed upon 
the basis of a share of the catch. [Tr. 8-9.] It was 
stipulated by both libelant-appellee and appellants that 
the amount of net earnings which libelant would have 
received as his share of the catch had he continued to 
feaeabeard the US. LIBERATOR” from january 
18, 1960 through June 30, 1960, was $3,831.78. [Tr. 
66. | 


Notwithstanding the evidence set forth above, appel- 
lants contend that there was no evidence introduced at 
trial to support the district court’s finding that libelant 
fell ill while in the service ot the vessel and left the 
vessel on account thereof. (Appellant’s Op. Br. pp. 
10992) Whe trial court’s rulings to the contrary and 
appellants’ contention that the trial court was incorrect 
in so ruling pose the issue to be determined on their 
appeal. 


Summary of Argument. 


I. There was substantial evidence adduced at trial 
to support the trial court’s findings that libelant became 
ill while in the service of respondents’ vessel “U. S. 
LIBERATOR?” and left the vessel on account of said 
illness. 


I]. The court of appeals should not consider the 
oral comments of the trial judge made at the conclu- 
sion of the trial in open court before the written find- 
ings of fact and conclusions of law and judgment were 
appuoveds ana ime: 
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ARGUMENT. 
Jie 
The Trial Court Correctly Ruled That Libelant Feil 
Ill While in the Service of the Respondents’ 
Vessel and Left Said Vessel on Account of Said 
Illness. 


A fisherman who falls ill while in the service of his 
employer-shipowner’s vessel is entitled to maintenance 
and cure as well as wages. Those entitlements are 
rooted in maritime law and are incidents of the fish. 
erman’s right of employment. Vitco v. Joncich, 130 
Fed. Supp. 945 (1955), affirmed 234 F. 2d 161 (C. A 
Oth 1956). 


Libelant fell ill ‘‘while in the service of the vessel,” 
as the authorities which define “in the service of the 
vessel” clearly establish. A fisherman falls ill “while in 
the service of the vessel’ if he falls ill while generally 
answerable to the call of duty. Agilar v. Standard Ou 
Co., 318 U. S. 724, 87 L. Ed. 1107 (1943) ; Dati eae 
The R. P. Hobson, 118 Fed. Supp. 453 (1954). His ill- 
ness need not have originated during the voyage. The 
Betsy Ross, 145 F. 2d 688 (C. A. 9th, 1944); The 
Bouker No. 2, 241 Fed. 831 (1917); The Laura, Fed. 
Case No. 10092 (1872). So liberally have the courts con- 
strued the proposition that the illness need not have origi- 
nated during the voyage that maintenance and cure has 
been ordered in cases involving incurable ailments which 
are discovered after the commencement of the seaman’s 
employ. Calmar Steampship Corp. v. Taylor, 303 
U. S. 525, 82 L. Ed. 993 (1938); Aguilar us sSaamee 
ard Oil Co., supra; Cordes v. Weyerhaeuser Steamship 
Co., 75 Fed. Supp. 537 (1946). In Calmar, supra, 
libelant stubbed his toe while aboard the vessel and 
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Buerger’s Disease was discovered to exist upon his be- 
ing examined at the U.S.P.H.S. on shore, over one 
month later. (See Calmar Steamship Corp. v. Taylor, 
92 F. 2d 84, 85-86 (1937).) Libelant was awarded 
maintenance and cure as a result of that discovery. 
In Cordes, supra, libelant was found to have a tuber- 
cular condition which existed prior to his shipping out 
and was manifest while he was in the service of re- 
spondents’ vessel. He was awarded maintenance and 
cure as a result thereof. 


This rule has been applied even in cases in which a 
seaman believed that he had recovered from a prior con- 
dition but actually had not. Fuentes v. Panama Canal 
Co., 146 Fed. Supp. 303 (1956). Accord: Lindquist 
v. Dilkes, 127 F. 2d 21 (1942); Weiss v. Central R.R., 
Z55u  2de09 (1956), 


In the case at bar, evidence was adduced at trial that 
libelant entered the service of respondents’ vessel with 
an undiscovered history of what later was revealed by 
the U.S.P.H.S. to be Parkinson’s Disease. Yet both 
libelant and respondent Joe Dragich, who hired him, 
thought that he was an able-bodied seaman. 


Evidence was adduced at trial that during the tenure 
of libelant’s first trip aboard the “U. S. LIBERA- 
TOR?” he uninterruptedly performed heavy duty, and at 
the end of that first trip he participated in the un- 
loading of the ship’s catch. Luibelant’s evidence fur- 
ther showed that libelant began his second trip aboard 
respondents’ vessel with the same job assignment, and 
without anyone complaining to him or speaking to him 
about his work or his physical condition. Finally, evi- 
dence was received that libelant experienced a physical 
change after suffering a series of fainting spells about 
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one-third of the way through the second trip. As a 
result, he felt weaker and slower. Libelant had to be, 
and was, switched from heavy to extremely light duty 
for the balance of the trip. At the end of the second 
trip libelant was told that he was sick by respondent 
Dragich and he visited the U.S.P.H.5., which wecmipas 
in his being declared permanently unfit for duty as a suf- 
ferer of Parkinson’s Disease. 


The above evidence was accepted by the trial court 
as credible and convincing. That evidence clearly sup- 
ports and justifies the trial court’s findings that libelant 
took ill “while in the service of the vessel,’ as that 
concept of “illness in the service” has been interpreted 
by the courts, and that libelant left the vessel on ac- 
count of that illness. 


An appellate tribunal does not sit as a jury to deter- 
mine issues of fact, credibility of witnesses, or weight 
to be attached to testimony. Balasco v. Chick, 84 Cal. 
App. 2d 802 (1948); Moran v. Bromley, 112 Cal. App. 
2d 520 (1952) ; Cal. Code Civ. Proc., §1847. Likewise, 
where an action is tried by court without jury, findings 
of fact shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of the 
trial court to judge the credibility of witnesses. United 
States v. Oregon State Medical Soc., 343 U. S. 326, 
96 L. Ed. 978 (1952); Fed. Rules Civil Proc., Rule 
Aer > Garon Oey. 


The trial court having accepted as credible and true 
libelant’s evidence that he took ill during the course 
of his service aboard respondents’ vessel, and that the 
same caused his departure from that vessel, this ap- 
pellate body cannot and should not disturb those find- 
ings. 
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Tite 
The Oral Comments of the Trial Judge Made at the 
Conclusion of the Trial Should Not Be Con- 
sidered on Appeal. 

It is well established that once findings are made, 
they supersede a previous opinion rendered by the trial 
court. Titus v. The Santorini, 258 F. 2d 352, 354- 
Seow. Sth, 1958). In Mius, the trial court tiled 
a written opinion. Thereafter that court approved and 
had filed findings of fact which on appeal were claimed 
to be inconsistent with the opinion. The court held that 
the function of the findings was to supersede the opin- 
ion, “. . . thenceforward the opinion having no more 
standing than random observations made by a trial judge 
in the course of a trial.’ Oral statements made by the 
trial judge at the close of a trial can have no effect on 
the findings of fact which were signed and filed. Wdl- 
oreo sway, O98 ‘Cal App. 2d 560, 565 (1945); Dell 
uv. Hjorth, 51 Cal. App. 2d 576, 579 (1942); Fisk v. 
Casey, 119 Cal. 643, 645 (1898); Phillips v. Hooper, 
43 Cal. App. 2d 467, 470 (1941). It is settled that 
inconsistencies between antecedent expressions of the 
trial judge and the findings of fact cannot be consid- 
ered by an appellate court. Lord v. Katz, 54 Cal. 
App. 2d 363, 367 (1942). 


Conclusion. 


Without attempting in any way to deal with or dis- 
tinguish the evidence produced by libelant at trial, re- 
spondents ask for a reversal. They cite no authority 


and offer no reason in support of any position they 
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take. The record before this court does not suggest 
in any way that the trial court abused its authority 
in making its written findings. Accordingly the de- 
cision of the court below should be affirmed in its en- 
tirety. 
Respectfully submitted, 
Marcotis & McTERNAN, 
By Davin B. FINKEL, 
Proctors for Appellee. 
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